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CONTRACTUAL 
CONUNDRUMS: 
WHAT YOU 
DON’T KNOW 
WILL HURT YOU

A Continuing Education Article

practice management

Several years ago eleven-time NBA All-Star Allen Iverson 
gave an interview that created quite a stir. It involved 

his very public view of basketball practice versus the actual 
playing of the game. One can imagine his chagrin when 
the media ran with his comments to perhaps create an 
unfair but nonetheless public opinion and persona that 
was probably not fully correct. His response to a reporter’s 
inquiry about not going full tilt resulted in this memorable 
quote: “We are in here talking about practice…not a game…
we are talking about practice…Not a game…that I go out 
there and die for to play every game like it’s my last…not the 
game…We’re talking about practice, man!”

There is oft en a similar thought pattern inferred by 
the public and even some in business regarding the 
meaning and impact of Contracts. Using that process, 
the conversation could go as such: “It’s a contract…just a 
contract…It’s just a piece of paper…No one really believes 
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that stuff or actually looks at it, follows it, or even knows 
what’s in it… They get broken all the time and no one cares…
C’mon man, it’s a piece of paper…It’s a contract, man!”

This may be a bit of an oversimplification, but there is 
often a somewhat “cavalier” attitude given to contracts 
and contractual law and even their possible ramifications. 
Obviously, some contracts are more important in the grand 
scheme of things than others, but they all can hurt or hinder 
you without the proper due diligence and follow through.

So, what is a Contract and what must/can it contain? 
By definition, a contract is “An agreement between two or 
more entities/individuals/parties creating a legal obligation 
to do or not to do something.” (Yes, one can indeed contract 
not to do something they otherwise could do under ordinary 
circumstances.) 

All contracts, regardless of their scope and impact, must 
contain – at a minimum – the following four elements:

• Mutual Assent (also known as Offer and Acceptance) – It 
is a “meeting of the minds” whereby a valid Offer has been 
introduced by one party and a viable Acceptance has been 
proffered forward by the other party specifically for that 
offer with no additional conditions or expectations;

• Consideration – “Bargained for Legal Detriment,” whereas 
there is an exchange of value that both parties desire to  
take place; 

• Capacity – “Understanding the Nature of one’s Bounty.”  
This involves possessing the capacity to enter into a 
contract and fully understand the ramifications of said 
contract; and

• Legality – The process of contracting for a legal purpose. 
The contract must be for a legal reason and not infer the use 
of illegal means to accomplish the terms of the contract.

Additionally, all contracts should answer in detail what is 
termed the “W’s” of a contract listed below:
• Who
• What
• Where
• When
• Why
• What Kind Of
• How Much
• Warranties and Representations

Should any of these elements not be present or is either 
unfulfillable or unsustainable, the contract either goes away 
under operation of law or simply does not exist from the 
beginning (such as the legality element would protect).

One might think abstractly, “Isn’t life itself a contract?” Does 
it not have many if not most of the elements and meanings 
of a contract?

• There is a start date and an end date
• It may or may not be renewable (depending upon  

your religious philosophy)
• It is modifiable based upon circumstances
• It may be rescinded or revoked (unfortunately in  

some cases)
• It is unilateral or bilateral
• It is Voidable or even Voided in some cases
• Abstractly it is Expressed v Implied
• It can be Joint or Severable
• There can be an Adhesion process
• There are “Opt Out or Option”– Notice Requirements
• There are Evergreen provisions
• There are often Integration Clauses or “Four Corners” 

provisions
• There may be Jurisdiction considerations
• Waivers may be possible 
• There are often Restrictive Covenants/ Non-Compete/

Non-Disclosure
• Possible Force Majeure applications
• Promissory Estoppel/Quantum Meruit considerations
• Assignment/Delegation
• Assumption
• Mailbox Rule
• For Cause/Not for Cause Considerations
• Notice or Time to Cure
• Morals Clauses

This may appear to be a voluminous list of considerations 
often found in contracts regardless of the subject material. 
Each may have significant or minimal impact on us as 
hearing healthcare providers in our everyday activities as 
we will see.

So as practitioners, who do we have contracts with on a 
routine basis? When one puts thought to it, one may be 
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surprised by how many interactions we have continuously 
that have a contractual basis to them:

• Sales/Purchase Contract with patients/clients
• Purchased services/supplies with vendors
• Peripheral business associate agreements with outside 

sources such as accountants, lawyers, cleaning groups, 
landscaping/maintenance, advertising/marketing,

• Requirements for units dispensed or related items, 
including minimum requirements, bonus generating 
requirements, etc.

• Managed care/insurance disclosures, audits, denial or 
inquiry requirements and time frames, etc.

Many practitioners have contracts in place that are most 
likely quite aged and perhaps contains elements or aspects 
that may or may not be valid or even legal at this point. 
One should continuously audit and review their contracts 
to insure they even meet the legal requirements of the day 
and jurisdiction and not actually put one at risk in our ever-
changing environment.

So let’s look at one’s basic sales contract with their patients/
clients addressing the basic elements and W’s.

Is there Mutual Assent (Offer and Acceptance)? What is  
the offer (i.e. hearing aids, peripherals, supplies)? How do 
you designate acceptance (i.e. Non-coerced legal signature 
or other agreement representing the expectation and desire 
to move forward with the  
contract and all expectations thereof)?

Is there Consideration (something of value for each 
party – i.e. hearing aids for patient/client, money paid 
by patient/client to practitioner)? Are there additional 
downstream consideration aspects required beyond the 
initial interaction, such as additional out-of-pocket costs for 
patient/client for peripherals, or managed care/insurance 
required co-payments?

Is there Capacity? Do both parties understand the contract 
and all expectations, implications, and benefits/limitations? 
This is a particular potential vexing element due to the 
sometimes and periodic or fleeting cognitive capabilities 
of some of our most frail or at-risk constituents. The 

practitioner should always take great care when insuring 
that the patient/client is as lucid as possible when entering 
into the contract and understanding the downstream 
expectations. There is no magic bullet here, and no one is 
expected to be a psychiatrist here. However, one should err 
on the side of caution in making sure that all parties are on 
the same page, be it making sure it is a “good day” for the 
patient/client when entering a contract. Is there a guardian 
or representative that should also be present, or even a 
trusted friend? Err on the side of “two heads are better than 
one” when needed.

Is the contract Legal and For a Legal Purpose? Certainly 
the procurement of hearing aid(s) and related devices 
and peripherals is a legal purpose. However, are all the 
contractual terms legal, especially if there are certain 
limitations to service or supplies? Are all the contractual 
terms and conditions still legal and relevant (e.g. contract 
is 30 years old and may not have been reviewed lately). 
For groups in multiple states or jurisdictions, are the 
contractual terms acceptable across those political 
subdivisions or boundaries? It is extremely important to 
make sure one has done their due diligence in insuring 
that the rule of law regarding contracts is indeed 
consistent, especially if there is a potential for a patient/
client to see one of the offices for services in a different 
state or jurisdiction.

One should review your contract to insure all the “W’s” have 
been addressed:

• Who are the parties to the contract? Are all listed and has 
there been proper designation by signature, including 
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third-party legal guardians as applicable?
• What is the contract for (e.g. hearing aids, peripherals, 

related devices, additional products or services)? Are all 
of them listed, including relevant serial numbers, etc.? 

• Where is the patient/client receiving services (location 
as well as potential other locations that would see the 
individual if it is a multiple site organization)? Where is 
the jurisdiction (City, State, Country)?

• What is the listed date of dispensing and are there 
required dates for follow-up visits or relevant time 
frames they must be seen? Is there a listing of any return 
policy requirements and their determination?

• Why is the contract being implemented? What are 
the expectations for both parties (including informed 
consent for any downstream expectations or required 
services)?

• (How Much) What are the financial costs or 
requirements? How many devices or related products 
are to be dispensed?

• (What Kind Of) How are the products described, are  
they described in full, and are they even listed? This 
would include batteries and related items in service 
(wax guards, tubing, receivers, etc.).

• (Warranties and Representations) What are the 
warranties offered by the manufacturer? Are there any 
organization-specific warranties? Are there third-party 
warranties? Are there any other legal representations 
that should be communicated to the patient/client 
under the local legal jurisdictions?

Other Important Contractual Concepts
Unilateral v. Bilateral: Virtually all our contracts are 
bilateral in the sense there are two or more parties 
involved. Both parties routinely have requirements or 
certain expectations of performance measures or metrics. 
Some contracts do allow for the provision of unilateral 
actions. An example here could be a manufacturer or 
managed care/insurance/governmental third party who 
– based upon some inferred or direction non-compliance 
on the part of the practitioner – could withhold certain 
reimbursements of expected revenues streams, perhaps 
pull-back already paid revenues, or cease to provide 
products/services to the practitioner moving forward. 
A lease or other contract such as a landlord/tenant 
relationship often has these unilateral preclusions as  
well, so make sure one understands these possible actions 
and ramifications.

Voidable v. Void: Some contracts will allow for voidable 
provisions on goods and services either unilaterally or 
bilaterally, which allows for the cessation or elimination 
of certain activities based upon some other defined 
consideration. Contract provisions could be Void on their 
face if they violate the supervening law.

Implied v. Expressed Contracts: The legal world much 
prefers formal written expressed contracts as they are 
much easier to adjudicate and interpret. However, there 
are a number of activities that could result in an implied 
contract to stand legal scrutiny. For example, if a party stops 
performing some certain activity they have been performing 
for a long time even without a formal contract and there is 
no formal notice to the other contracting parties, the court 
could possibly enforce the implied contract because of a 
prior course of performance or course of trade. This means 
that the precedent was set and the sudden shutting off of 
said good and services could unfairly and detrimentally 
harm the other party. Many times such implied contracts 
could be eliminated simply by formalizing them in writing or 
changing the terms, including the cessation of said activities 
with the proper and reasonable notice to all parties.

Joint and Several: This is a very common phrase in 
contracts that denotes what parts of the contract one or 
both parties are responsible or liable for, and that if there 
are certain parts that would perhaps be legally determined 
to be invalid, then the remaining part of the contract would 
still stand in place excepting for the eliminated part.

Contracts for Adhesion: These are still around and appear 
to be increasing in use with certain insurance/managed 
care entities. This involves a number of activities that result 
in the limitation of access to certain networks as well as 
certain mandated activities by a practitioner. One example 
would be the requirement of a certain number of visits for 
a patient/client following the initial dispensing of products 
whereby there is no charge to them until a certain later 
designated time frame or number of visits.

“Opt-Out or Notice” Requirements: These allow one or 
both parties to opt-out or cease participation in the contract 
for a variety of reasons. These opt-out requirements 
generally have some sort of a “notice” requirement before 
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a certain date or time range. Pay very close attention to 
these as if they are missed or not enacted in time, it may 
extend the future contract moving forward and the related 
obligations thereof. 

“Evergreen” Provisions: Many newer contracts are allowing 
these provisions for contracts with automatic renewals 
without formal notice if no notice or action is employed 
within a certain time before the contract was to end. Many 
independent contractors fall under the Evergreen provision 
if neither party chooses to opt-out or terminate the contract 
before the date or date range listed, thereby automatically 
renewing the contract for a subsequent time frame (usually 
one-year increments beyond the original contract).

Integration or “Four Corners” Clauses: Contained in 
virtually all contracts, this is simply a phrase or paragraph 
that says only the terms specifically noted in the contract 
and within the “four corners” of the formal contract apply 
and no other outside expectations or terms introduced  
can apply without any formal addendums approved by  
all parties to the contract. This minimizes the potential  
for other interpretations of the contract that are not 
specifically stated within it.

Jurisdiction: Contracts generally have a specific jurisdiction 
listed where any and all litigation and/or appeals must be 
filed. This is routinely in the most convenient jurisdiction 
on behalf of the party actually creating the contract. Hence 
your contract with your patients/clients would most likely 
be adjudicated in the jurisdiction most favorable and least 
costly to the organization (often the same county or state 
they are in). Most manufacturers and insurance/managed 
care organizations list the jurisdiction for following legal 
activity to be their home jurisdiction (i.e. where their home 
office is based). 

Waivers: Some contracts do allow for certain waivers to 
apply based upon other activities. One should make sure 
they understand the pros and cons of waivers as well as the 
legal standing if applicable. One particular waiving of rights 
often occurs when the contract maker requires one to use 
certain Alternative Dispute Resolution (ADR) techniques 
initially in lieu of proceeding or filing in a lawsuit. This 
may include certain provisions for Negotiation, Mediation, 

and/or Arbitration first prior to going to court. In a most 
extreme waiver, the use of Binding Arbitration in lieu of 
litigation may result in the party essentially “losing” their 
ability to go to court if they choose to waive it by going 
to Binding Arbitration. Binding Arbitration generally ends 
any additional follow-through except in some extreme 
circumstances where fraud or improper bias can be  
shown by the arbitrator. This is extremely rare and should 
not be counted on. Hence be very careful regarding one’s 
use of waiver.

Restrictive Covenants: Many contracts will contain a 
variety of Restrictive Covenants, whereby the contract 
participants choose to “not do something” they otherwise 
legally could do. Many of these are seen in Property and 
Real Estate law. Hence an organization based upon their 
location within a commercial area can or cannot do certain 
things such as additional building, the adding of certain 
structures, fixtures, land use, and/or parking lots, based 
upon a supervening public requirement. Personal restrictive 
covenants commonly seen include non-competition 
clauses and non-disclosure clauses. Non-competition 
clauses are generally legal in most jurisdictions if the 
organization can show the departing employee – based 
upon certain expertise or knowledge – by leaving, could 
harm the organization. There are very strict requirements 
with the burden of proof on the organization to show why. 
Simply precluding competition is NOT a valid reason. A non-
competition clause can NEVER be used solely to punish or 
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impair one’s ability to seek other employment. However, 
certain geographical, time, and duration restrictions MAY be 
viable based upon the scope and are routinely interpreted 
on a case-by-case basis. Non-Disclosure provisions are 
quite common should the departing individual possess 
certain confidential information and/or intellectual property 
that if transferred elsewhere or made public could impair 
the legacy organization they are leaving.

Force Majeure Clauses: These involve the idea of an event 
occurring by an “Act of God” and not through any obvious 
negligence or adverse activity by the contracting entity. 
Such things as injury by civil disobedience, riots, and 
actions resulting thereof would fall under these provision 
and are an attempt to absolve liability on behalf of the 
contracting party that they have no real control over.

Promissory Estoppel/Quantum Meruit Clauses: These 
are less common but essentially via public policy prohibit 
certain actions that would cause one party significant and 
extreme harm to one contracting party through the actions 
of the other. Most of these must be litigated in court to 
determine fairness and to whether capacity to contract 
was an issue as well as any intent if any by the alleged 
oppressing party actually exists.

Assignment/Delegation/Assumption Permissions or 
Prohibitions: Many contracts prohibit the Assignment of 
rights or benefits under the current contract to others. 
An example would be if a provider was selling a practice 
to another outside source. A no-assignment clause 
would prohibit the purchasing entity to enforce any 

current contracts with the current vendor without either a 
completely new contract and termination of current one or 
if assignment is allowed, then at the behest of the vendor. 
Some of these situations involve a “right of first refusal” 
standard when attempting to assign rights, both current 
and future, or the delegation of certain rights or activities 
to others. Assumption clauses would allow the purchaser 
to “assume” assets and or liabilities both current and 
possibly future based upon the scope of them. All three 
terms are quite different, and one should understand those 
differences and when they do come into play.

The Mailbox Rule: The origin of this several hundred-year-
old rule pertained to when the contract actually came into 
effect – either based on when it was mailed or based on 
when it was actually received. In today’s world with the 
advent of electronic transmission via email, for example, the 
mailbox rule is somewhat antiquated because the reception 
of things is almost instantaneous. It would be very difficult 
to litigate a change in heart of signing a contract and 
sending the signed agreement (all other things being legal) 
and then trying to call to rescind it before it arrives by email 
or other electronic transactions. Since most of these things 
are time-stamped electronically, the claims of, “Oops, my 
bad,” are less applicable except in jurisdictions where there 
are laws allowing for a rescindment period. Such laws as the 
72-hour “lookback” periods do apply in the certain contract 
provisions such as car purchases, insurance policies, and 
the like. One should be aware of their local rules regarding 
these potential exceptions to the Mailbox Rule.

Continued on page 59
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For Cause or Not for Cause Provisions: Many contracts 
do have provisions for terminating or rescinding all or 
parts of the contract based upon For Cause or Not for 
Cause provisions. Certain employment contracts as well 
as Independent Contractors may have provisions for 
acceptable termination for cause if the act is adjudged 
either to be illegal or goes against the organization’s 
mission or purpose. Most Employee at Will relationships 
allow the legal termination of employment “for cause,” 
but it is the responsibility of the employer to show that. 
Contract termination for cause or not for cause are routinely 
litigated in court regarding the termination of some defined 
activity or expectation as delineated in the contract. These 
clauses are very prevalent and litigated in the Employment 
Law sector, are quite voluminous, and are beyond the scope 
of this article and better served in perhaps a future subject-
specific review.

Notice to Cure: While most contracts as noted above may 
be terminated “For Cause,” most also permit the ability of 
the aggrieved party to allow the offending party an ability 
to “cure” the contract breach and maintain the contract as 
is. Most contracts allow for a “notice to cure.” This allows 
the breaching party a certain period of time to bring the 
contract back into compliance. For example, a contract 
is breached because a product cannot make it in time 
to a purchaser for any host of reasons. The contract may 
allow them additional time beyond the normal to mitigate 
the issue, or perhaps send a viable substitute product as 
applicable. This can also occur with services. It allows the 
contract to continue unabated and maintained except for 
the little glitch. The glitch is “cured” through some other 
activity acceptable by both parties.

Morals Clauses: More prevalent than ever, this is a clause in 
a contract that outlines expected behaviors by both parties 
as well as unacceptable ones. Should an unacceptable 
behavior or action be taken that cannot be mitigated or 
“cured,” it allows the other party to legally “breach” and 
either rescind or fully revoke the contract based upon 
the actions of the offending party. These are relatively 
common in the employment realm, but we are seeing this 
with contractual representations outside the employment 
sector as well. Those acting as agents on behalf of their 
principles can be implicated in this area. If their activities 
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reflect poorly upon the principle they are essentially 
“stepping in the shoes of” and representing, the principle 
or the other contracting party may have cause to “rescind 
or revoke” any current as well as future contracts based 
upon the perceived “immoral” action of the perpetrator or 
perpetrating entity. 

In Conclusion 
One only has to look back at the media’s interpretation (or 
misinterpretation) of Allen Iverson’s comments regarding 
his performance at basketball practice compared to his 
game performance. The performance of contracts and 
the impact of performance/non-performance certainly 
will have far greater implications for most of us. The same 
appearance of a cavalier attitude toward contracts as with 
basketball could have profoundly negative consequences 
for the practitioner and/or their organization. One cannot 
express enough the essential requirement for continued 
due diligence in reviewing and maintaining contractual 
compliance. If one does not feel comfortable with their 
ability to read and ascertain all elements of a contract, 
including those pesky “small print” items, then one 
should seek someone with more advanced knowledge 
on contracts, including perhaps an attorney as needed, 
to help one navigate the positives and potential pitfalls of 
entering a particular contract and avoiding any potential 
conundrums. 

Remember this in dealing with any contract: What you 
don’t know can and will hurt you! n
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IHS Continuing Education Test

1. What are the four elements that every 
contract must contain?

 a. Assignment, Consideration, Capacity,   
 Warranties

 b. Mutual Assent, Bilaterality, Capacity,   
 Warranties

 c. Mutual Assent, Consideration, Capacity,   
 Legality

 d. Assignment, Bilaterality, Capacity,   
 Legality

2. What happens if these four elements are 
not present in the contract?

 a. The contract goes away under operation   
 of the law.

 b. The contract does not exist. 
 c. The contract can still be applied.
 d. A and B
 e. None of the above

3. What is an example of party a hearing aid 
business may have a contract with?

 a. Patients/Clients
 b. Vendors through which one purchases   

 services or supplies
 c. Accountants
 d. All of the above

4. One should regularly audit and review 
their contracts to ensure they meet 
present legal requirements and avoid risk.  
True or False?

 a. True
 b. False

5. Capacity in a contract addresses:
 a. That the contract is legal and for a   

 legal purpose.

 b. That the contract length is not excessive.
 c. That the business offering the service   

 has enough staff to meet the terms of   
 the contract.

 d. That the expectations and implications   
 of the contract are well-understood   
 by both parties, in that they both have  
 the ability to understand, and mental   
 acuity is present and not fleeting  
 or suspect.

6. Which of the following was not listed in the 
article as a “W” that should be addressed 
by a contract?

 a. Whom (shall maintain the contract)?
 b. What (is the contract for)?
 c. Where (will services be rendered)?
 d. Who (are the parties to the contract)?

7. According to the article what type 
of contract might include Unilateral 
provisions?

 a. A lease with a landlord
 b. A managed care contract
 c. A hearing aid purchase agreement  

 with a patient/client
 d. A and B
 e. A, B, and C

For continuing education credit, complete this test and send the answer section to:

International Hearing Society • 16880 Middlebelt Rd., Ste. 4 • Livonia, MI 48154  
or professionaldevelopment@ihsinfo.org

• After your test has been graded, you will receive a certificate of completion.
• All questions regarding the examination must be in writing and directed to IHS.
• Credit: IHS designates this professional development activity for one (1) continuing education credit.
• Fees: $29.00 IHS member, $59.00 non-member. (Payment in U.S. funds only.)

Name  ____________________________________________________________________________

Address ___________________________________________________________________________

City ___________________________________ State/Province _____  Zip/Postal Code  _________

Email  ____________________________________________________________________________

Office Telephone  ___________________________________________________________________

Last Four Digits of SS/SI #  ____________________________________________________________

Professional and /or Academic Credentials  ______________________________________________

Please check one:     o $29.00 (IHS member)     o $59.00 (non-member)

Payment:       o Check Enclosed (payable to IHS)

Charge to:     o American Express    o Visa    o MasterCard    o Discover

Card Holder Name  __________________________________________________________________

Card Number _______________________________________________  Exp Date  ______________

Signature  _________________________________________________________________________

CONTRACTUAL CONUNDRUMS: WHAT YOU DON’T KNOW WILL HURT YOU QUIZ

(PHOTOCOPY THIS
FORM AS NEEDED.)

Answer Section
(Circle the correct response from the test questions above.)

Contractual Conundrums: What You Don’t Know Will Hurt You, article on page 52.

8. What type of contract provision  
denotes what parts of the contract  
one or both parties are responsible  
and/or liable for?

 a. Voidable
 b. Joint and Several
 c. Evergreen
 d. Four Corners Clause

9. What type of contract provision 
addresses automatic renewals  
without formal notice?

 a. Voidable
 b. Joint and Several
 c. Evergreen
 d. Four Corners Clause

10. What overall message do you think the 
author is trying to convey to the reader?

 a. Contracts are easy to understand.
 b. That you should assign someone in  

 your office to be the contract manager.
 c. That Allen Iverson is the best basketball  

 player of all time.
 d. Contracts come with significant risk  

 to any businesses if not understood  
 and reviewed regularly, and updated  
 as warranted.

1. a b c d  
      
2. a b c d e 
    
3. a b c d  

4. a b  

5. a b c d

6. a b c d  
    
7. a b c d e 
   
8. a b c d  
  
9. a b c d 

10. a b c d


